[ Revi sed January 1996]

Model Confort Letter Clarifying NPL Listing,
Uncont am nated Parcel Identifications, and CERCLA
Liability Issues Involving Transfers of Federally Owed
Property

[i nsert nanme and address]

Dear [insert nane]

The U.S. Environmental Protection Agency (EPA) recogni zes
t hat sone potential buyers and redevel opers nmay be concerned about
pur chasi ng and redevel oping property at a mlitary installation
part or all of which has been placed on EPA's National Priorities
Li st (NPL) pursuant to the Conprehensive Environnmental Response,
Conpensation, and Liability Act (CERCLA). EPA believes that the
best way to respond to buyers' and redevel opers' concerns is to
address sone common m sunder st andi ngs about NPL |isting and CERCLA
liability, and highlight certain provisions about the transfer of
federally owned property. Inportantly, as is discussed bel ow,
whet her property is part of an NPL site is unrelated to CERCLA
liability.

Nati onal Priorities List

The purpose of the NPL is to identify rel eases of hazardous
substances or pollutants and contam nants that are priorities for
further evaluation. Hence, the NPL is a list of releases. Wien a
site is added to the NPL, through a federal rul emaki ng process, it
is necessary to define the rel ease (or rel eases) enconpassed
within the listing. Wiile sites, including Federal facilities,
have soneti nes been described in the rul enaking process wth
reference to a geographic area (e.g., Hanscom Air Force Base),
sonetimes referred to as "fenceline to fenceline", it is only the
areas of contam nation that are part of the NPL site. The
boundaries of the installation are not necessarily the
"boundaries" of the NPL site. Rather, the site consists of al
contam nated areas within the area used to define the site, and
any other location to or fromwhich contam nation fromthat area
has conme to be | ocat ed.

It should be noted that where there is adequate infornmation
for EPA to determine that only certain portions of a mlitary
installation are contam nated by these rel eases, EPA could |ist
only the contam nation fromthose discrete areas of the
installation. However, because of the extensive size of nost
mlitary installations, the mlitary services generally have not
conpl eted their assessnent of all releases or potential rel eases



to provide EPA with data sufficient to further define the NPL
site. Such data are provided as the installations go through
subsequent renedial investigations at |ater dates.

CERCLA Liability

Whet her property is part of an NPL site is unrelated to
CERCLA liability. Liability under CERCLA is determ ned under
section 107, which nmakes no reference to NPL listing. Placing a
site on the NPL does not create CERCLA liability where it would
not otherw se exist. Rather, liability on the basis of property
ownership arises if the property is part of a CERCLA "facility".
CERCLA section 101(9) defines the term"facility" to include "any
site or area where a hazardous substance has been deposited,
stored, disposed of, or placed, or otherw se conme to be |ocated."

Hence, the nere fact that a parcel lies within the area used to
describe an NPL site does not inpose liability on the owner or
subsequent purchaser; liability is based on a rel ease or

t hreat ened rel ease of a hazardous substance froma facility.

As for |enders, CERCLA provides that a | ender who holds a
security interest in contam nated property will not be considered
an owner or operator for purposes of CERCLA liability provided the
| ender does not participate in the nmanagenent of the facility.

See CERCLA section 101(20)(A). Again, the NPL status of the

nort gaged property does not inpose liability on the | ender;
liability is based on the actions of the | ender in the nanagenent
of the facility.

Property Transfer, Covenants, and Uncontam nated Parcel
| dentifications

A Federal agency nmust conply with the provisions of CERCLA
section 120(h)(3) before conveying any real property on which any
hazar dous substances have been stored for a year or nore, known to
have been rel eased, or disposed of. Nanely, each deed conveying
such real property must contain the follow ng:

1) Information regardi ng the hazardous substances;

2) A covenant that all remedial action necessary to protect
human health and the environnment with respect to any

hazar dous substances renai ning on the property has been taken
before the date of transfer. (A renedial action "has been
taken" if the approved remedy has been constructed and has
been denonstrated to EPA to be operating "properly and
successfully.” 1In other words, a transfer nmay occur even if
the renedi ation | evels specified for the renedy have not been
achi eved, as for exanple, in the case of groundwater



renmedi ati on, the punp and treat system has been shown to be
wor ki ng "properly and successfully"); and,

3) A covenant that additional renedial action found to be
necessary after the date of the transfer will be conducted by
the United States.

A Federal agency planning to term nate operations on real
property which the United States owns -- including mlitary base
closures -- nmust conply with the provisions of CERCLA section
120(h)(4). Specifically, section 120(h)(4)(A) directs a Federal
agency to identify parcels of Iand at the discontinuing
installation (e.g., the closing base) where no hazardous
subst ances or petrol eum products or their derivatives were stored
for one year or nore, or are known to have been rel eased, or
di sposed of. For parcels that are part of a site on the NPL, EPA
nmust concur in the parcel identification. For parcels that are not
part of a site on the NPL, the appropriate State official nust
concur in the parcel identification. A Federal agency seeking to
convey real property identified as uncontam nated under section
120(h) (4), nust include in the deed conveying such property a
covenant that any response action found to be necessary after the
date of transfer will be conducted by the United States.

Therefore, a purchaser of real property that was part of a
cl osi ng base receives fromthe Federal government a deed covenant
that if any further renmedial action is found to be necessary after
the date of transfer that the United States will conduct such
actions. Inportantly, CERCLA section 120(h)(3) and (4)
requi rements apply regardl ess of whether the real property being
conveyed is part of an NPL site. Additionally, a Federal agency
woul d continue to have obligations under CERCLA section 120(e)
(Required Action by Departnent) and any existing applicable
Federal Facility Agreenent for conveyed real property that is part
of an NPL site.

In conjunction with its obligation to concur on
uncontam nated parcel identifications at NPL sites under CERCLA
section 120(h)(4), EPA issued on April 19, 1994 a policy entitled,
"Mlitary Base O osures: @iidance on EPA Concurrence in the
I dentification of Uncontam nated Parcel s under CERCLA Section
120(h) (4)" (copy enclosed). EPA notes in the policy that there
may be instances in which it would be appropriate to concur with
the mlitary service that certain parcels can be identified as
uncont am nat ed under CERCLA section 120(h)(4), although sone
l[imted quantity of hazardous substances or petrol eum products
have been stored, rel eased or disposed of on the parcel. The
policy reflects EPA s concern to protect human health and the
envi ronnent and to achi eve Congress' goal of expeditiously



transferring uncontam nated real property to comunities for
econom ¢ redevel opnent .

EPA s CERCLA section 120(h)(3) determnation that a remedy is
operating properly and successfully, and concurrence on
uncont am nat ed parcel identifications under CERCLA section
120(h) (4), do not affect NPL status, because such actions do not
constitute Agency rul emaki ng, but are, instead, Agency statenents
based on the facts known to exist at that tine. Property that has
not been contam nated (i.e., no releases), unlike property where a
response has been conpl eted, can be characterized as never having
been part of the NPL site.

Leasing of Property

EPA supports the | easing of real property that is not
avai | abl e for i mmedi ate deed conveyance as a nmechani smfor
provi di ng expeditious appropriate civilian use of such property.
EPA and the Departnent of Defense (DoD) have entered into a
Menmor andum of Understanding in which there is an agreenent to use
t he Septenber 9, 1993 "DoD Policy on the Environnental Review
Process to Reach a Finding of Suitability to Lease (FOSL)" to
ensure that the | easing of property at closing bases does not
result in an unacceptable risk to human health or the environnent.

The procedures laid out in that guidance call for regul atory
agency participation in DoD s FCSL conclusions. The procedures
apply to all leasing of property at closing bases, regardl ess of
whet her the property is part of an NPL site.

| ndemi ficati on

Al t hough not part of CERCLA, additional protection is
afforded to transferees of base closure property by Section 330 of
t he National Defense Authorization Act for Fiscal Year 1993, as
anmended. Section 330 provides indemification of such transferees
for clains arising fromthe rel ease or threatened rel ease of any
hazar dous substance, pollutant or contam nant as a result of
Departnent of Defense activities at any mlitary installation (or
portion thereof) that is closed pursuant to a base closure |aw

EPA's Prograns with Mrtgage and Banking Associ ations

In response to expressed concerns, EPAis initiating prograns
with both Federal agencies and national nortgage and banki ng
associ ations to address the often unwarranted al |l eged stignma of
NPL listing. W are enphasizing that the listing only includes
those areas that are contam nated. W do not believe that NPL
listing shoul d hinder appropriate redevel opnment of uncontam nated



portions of mlitary installations. |In fact, a nunber of

redevel opers have indicated that NPL listing is not a hinderance
to such redevel opnent, because, as di scussed above, the Depart nent
of Defense, or other responsible Federal agency, remains
responsi bl e for any additional necessary renedi al actions shoul d
contam nati on subsequently be found at these sites.

To reiterate, the fact that a parcel lies within the area
used to describe an NPL site does not inpose liability on the
purchaser; liability is based on the presence of contam nation.

I n conclusion, we believe that the above expl anati ons shoul d
hel p resol ve nost questions about NPL site listing i ssues and a
purchaser's or redevel oper's potential liability involving the
reuse of closing mlitary bases. |f you have any questions
concerning these issues, please contact [insert nanme], who can be
reached at [insert phone nunber].

Si ncerely,

[insert nanme and title]

Encl osur e

[ NOTI CE: This docunent does not represent final agency action,

but is intended solely as guidance. It is not intended, nor can
it be relied upon, to create any rights enforceable by any party
inlitigation with the United States. EPA officials nmay decide to
follow the policies discussed in this docunent, or to act at
variance with such policies, based on an analysis of specific site
circunstances. The Agency al so reserves the right to change this
docunent at any tine wi thout public notice.]



